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e /ORDER

PER CHANDRA POOJARI, ACCOUNTANT MEMBER

This appeal of the assessee is directed against the order of
the Commissioner of Income-tax (Appeals), Salem dated 09.01.2017
pertaining to assessment year 2011-12 passed under section

271(1)(c) of the Act.
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2. The assessee has raised six grounds in its appeal. However,
the crux of the issue is that the assessee is aggrieved by the order of
the Ld. CIT (A) who had sustained the penalty levied at %1,23,410/-
u/s. 271(1)(c) of the Act.

3. The brief facts of the case is that as per AIR information during
the financial year 2010-11, the assessee has made cash deposits of
T 1,24,26,080/- into his SB Account maintained with IDBI Bank, Namakkal
Branch. Summon u/s 131 was issued to the assessee and sworn statement
recorded from him. It is stated in the penalty order that the assessee has
stated that his mother Smt. S. Rajarajeswari and Smt. V. Mythili are partners
in a business firm namely M/s. Star Egg Traders and his mother is the
Managing Partner in M/s. Star Egg Traders which is carrying on the business
of purchase and sale of eggs on whole sale. It is further stated in the penalty
order that summon u/s 131 was issued to Smt. S. Rajarajeswari, Managing
Partner of M/s. Star Egg Traders, Namakkal and she has confirmed that most
of the cash deposits for egg sale proceeds were made in her son’s SB
Account at IDBI Bank Ltd. Namakkal and withdrawn from her son’s account
for payments to the poultry farmers & egg brokers. The Assessing Officer
has also stated that she has produced her return of income for the
assessment year 2011-12 together with date-wise break-up details of cash
deposits to the tune of 369,48,910/- related to the business firm M/s. Star
Egg Traders Namakkal in the assesses’s SB maintained with IDBI Bank Ltd.

It is further stated in the penalty order that for the remaining cash deposits
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of ¥62,27,813/- the assessee has explained that his mother had made cash
deposits out of sale proceeds from her own egg trading business and the
assessee has agreed to offer the income at 8% of the cash deposits of
%62,27,813/- which worked out to 34,98,225/-. The Assessing Officer further
stated in the penalty order that neither the assessee nor his mother Smt.
Rajeswari has offered income, out of the cash deposits made into bank to
the tune of ¥62,27,813/- as turnover from her own egg trading business for
the financial Year 2010-11. Hence the Assessing Officer has come to
conclusion that the assessee had concealed the income of ¥4,98,225/- which
was arrived from the deposits made into bank to the tune of 362,27,813/-
and levied minimum penalty of ¥1,23,410/-.

3.1 Aggrieved by the order of Id. Assessing Officer, the assessee
carried the appeal before the Ld.CIT(A). The Ld.CIT(A) confirmed the
levy of penalty u/s.271(1)(c) of the Act by placing reliance in the
judgement of Supreme Court in the case of Mak Data P. Ltd. Vs. CIT
reported in 358 ITR 595(SC) wherein held that the voluntary disclosure
does not release the assessee from the mischief of the penal
proceedings and the law does not provide that when assessee makes
a voluntary disclosure of his concealed income, he had to be absolved

from penalty. Against the order of Ld.CIT(A), now the Assessee is in

appeal before us.
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4, We have heard both the parties and perused the material on
record. In this case there is no dispute that the cash deposited into
assessee’s bank account is from egg trading business of assessee’s
mother. In the assessment proceedings, the same was treated as
income of assessee. Thereafter, the AO levied penalty towards these
discrepancies noticed by him. In our opinion, the quantum addition is
itself debatable whether such addition to be made in the hands of
assessee, or not, as is evident from the facts narrated above. In such
circumstances, it is not appropriate to levy of penalty on such
discrepancies noticed by the AO. Accordingly, we are inclined to
delete the penalty.

5. In the result, the appeal of the assessee is allowed.

Order pronounced on 23" August, 2017, at Chennai.
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